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I  26  CFR  Part  1  1 
INCOME  TAX 

Propotod  Disallowance  of  Certain 
Entertainment,  etc..  Expenses 

Notice  Is  hereby  given,  pursuant  to 
the  Administrative  Procedure  Act,  ap¬ 
proved  June  11,  1946,  that  the  regula¬ 
tions  set  forth  in  tentative  form  b^ow 
are  proposed  to  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the 
Treasury  or  his  delegate.  Prior  to  the 
final  adopti(Hi  of  such  regulations,  con¬ 
sideration  will  be  given  to  any  comments 
or  suggestions  pertaining  thereto  which 
are  submitted  in  writing,  in  duplicate, 
to  the  Commissioner  of  Internal  Rev¬ 
enue,  Attention:  T:P,  Washington  25, 
D.C.,  within  the  period  of  30  days  from 
the  date  of  publication  of  this  notice 
in  the  Fkdsral  Rbgistkr.  Any  person 
submitting  written  ccunments  or  sug¬ 
gestions  who  desires  an  opportunity  to 
comment  orally  at  a  public  hearing  on 
these  proposed  regulations  should  sub¬ 
mit  his  request,  in  writing,  to  the  Com¬ 
missioner  within  the  30-day  period.  In 
such  a  case,  a  public  hearing  will  be  held, 
and  notice  of  the  time,  place,  and  date 
will  be  published  in  a  subsequent  issue 
of  the  Fkdkrai  Register.  The  proposed 
regulations  are  to  be  issued  under  the 
authoxity  contained  in  section  7805  of 
the  Internal  Revenue  Code  of  1954  (68A 
Stat.  917;  26  U.S.C.  7805) . 

[seal]  Morthcxr  M.  Caplin, 

Commissioner  of  Internal  Revenue. 

The  Income  Tax  Regulations  (26  CFR 
Part  1)  are  hereby  amended  to  reflect 
the  provisions  of  section  274  (other  than 
subsection  (d)  thereof)  of  the  Internal 
Revenue  Code  of  1954,  added  by  section 
4(a)  of  the  Revenue  Act  of  1962  (76 
Stat.  974),  relating  to  the  disallowance 
of  certain  entertainment,  etc.,  expenses. 

Paragraph  1.  There  are  inerted  im¬ 
mediately  after  S  1.274  (relating  to  statu¬ 
tory  provisions;  disallowance  of  certain 
entertainment,  etc.,  expenses)  the  fol¬ 
lowing  new  sections: 

S  1.274—1  Disallowance  of  certain  en¬ 
tertainment,  gift  and  travel  expenses. 

Section  274  disallows  in  whole,  or  in 
part,  certain  expenditures  for  entertain¬ 
ment,  gifts  and  travel  which  would  oth¬ 
erwise  be  allowable  under  chapter  1  of 
the  Code.  The  requirements  imposed  by 
section  274  are  in  addition  to  the  re¬ 
quirements  for  deductibility  imposed  by 
other  provisions  of  the  Code.  If  a  de¬ 
duction  is  claimed  for  an  expenditure 
for  entertainment,  gifts,  or  travel,  the 
taxpayer  must  first  establish  that  it  con¬ 
stitutes  an  ordinary  and  necessary  ex¬ 
pense  within  the  meaning  of  section  162 
or  212  before  the  provisions  of  section 
274  become  iq>plicable.  The  taxpayer 
should  then  substantiate  such  an  ex¬ 
penditure  in  accordance  with  the  rules 
under  section  274(d) .  See  S  1.274-5. 
Section  274  is  a  disallowance  provision 
exclusively,  and  does  not  make  deductible 


any  expense  which  is  disallowed  under 
any  other  provision  of  the  Code.  Sim- 
ilariy,  section  274  does  not  affect  the 
inchidability  of  an  item  in,  or  the  ex¬ 
cludability  of  an  item  from,  the  gross 
income  of  any  taxpayer.  For  specific 
provisions  with  respect  to  the  deducti¬ 
bility  of  (a)  expenditures  for  an  activity 
of  a  type  generally  considered  to  consti¬ 
tute  entertainment,  amusonait,  or  rec- 
reatlmi,  and  for  a  facility  used  in  con¬ 
nection  with  such  an  activity,  see  S  1.274- 
2,  <b)  expenses  for  gifts,  see  1 1.274-3, 
(c)  expenses  for  travel,  see  S  1.274-4,  (d) 
expenditures  deductible  without  regard 
to  business  activity,  see  S  1.274-6,  and 
(e)  treatment  of  personal  portion  of  en¬ 
tertainment  facility,  see  9  1.274-7. 

§  1.274—2  Disallowance  of  deductions 
for  certain  ^expenses  for  entertain, 
ment,  amusement,  or  recreation. 

(a)  General  rules — (1)  Entertain- 
ment  activity.  Except  as  provided  in 
this  section,  no  deduction  otherwise 
allowable  under  chapter  1  of  the  Code 
shall  be  allowed  for  any  expenditure 
with  respect  to  entertainment  unless  the 
taxpayer  establishes — 

(1)  That  the  expenditure  was  directly 
related  to  the  active  conduct  of  the  tax¬ 
payer’s  trade  or  business,  or 

(ii)  In  the  case  of  an  expenditure 
directly  preceding  or  following  a  sub¬ 
stantial  and  bona  fide  business  discussion 
(including  business  meetings  at  a  con¬ 
vention  or  otherwise),  that  the  exp^di- 
ture  was  associated  with  the  active 
conduct  of  the  taxpayer’s  trade  or 
business. 

Such  deduction  shall  not  exceed  the 
portion  of  the  expenditure  directly  re¬ 
lated  to  (or  in  the  case  of  an  expenditure 
described  in  subdivision  (il)  above,  the 
portion  of  the  expenditure  associated 
with)  the  active  conduct  of  the  tax¬ 
payer’s  trade  or  business. 

(2)  Entertainment  facilities.  Except 
as  provided  in  this  section,  no  deduction 
otherwise  allowable  under  chapter  1  of 
the  Code  shall  be  allowed  for  any  ex- 
p^diture  with  respect  to  a  facility  used 
in  connection  with  entertainment  unless 
the  taxpayer  establishes — 

(i)  That  the  facility  was  used  pri¬ 
marily  for  the  furtherance  of  the  tax¬ 
payer’s  trade  or  business,  and 

<ii)  That  the  expenditure  was  directly 
related  to  the  active  conduct  of  such 
trade  or  business. 

Such  deduction  shall  not  exceed  the 
portion  of  the  expenditure  directly  re¬ 
lated  to  the  active  conduct  of  the  tax¬ 
payer’s  trade  or  business. 

(3)  Cross  references.  For  definition 
of  the  term  ’’entertainment”,  see  para¬ 
graph  <b)  (1)  of  this  sectton.  For  rules 
and  definitions  with  respect  to — 

,  (i)  ’’Directly  related  entertainment”, 

see  paragraph  (c)  of  this  section, 

(ii)  ’’Associated  «itertainment”,  see 
paragraph  (d)  of  this  section. 

(lii)  ’’Expenditures  with  respect  to  en¬ 
tertainment  facilities”,  see  paragraph 
(e)  of  this  section. 

(Iv)  ’’Specific  exertions”  to  the  dis¬ 
allowance  rules  of  this  section,  see  para- 
gnq;>h  (f )  of  this  section. 

(b)  Definitions — (1)  Entertainment 
defined — <i)  In  general.  For  purposes 


of  this  section,  the  term  ’’entertainment” 
means  any  activity  which  is  of  a  type 
generally  considered  to  constitute  en¬ 
tertainment.  amusement,  or  recree.tion, 
such  as  ^tertainlng  at  night  clubs, 
cocktail  lounges,  theaters,  country  clubs, 
golf  and  athletic  clubs,  sporting  events, 
and  on  hunting,  fishing,  vacation  and 
similar  trips,  including  such  activity 
relating  solely  to  the  taxpayer  or  the 
taxpayer’s  family.  The  term  ’’entertain¬ 
ment”  generally  includes  any  expendi- 
tme  incurred  in  satisfsring  the  personal, 
living,  or  family  needs  of  any  individual 
which  is  claimed  as  a  business  expense  by 
the  taxpayer,  such  as  expenditures  for 
furnishing,  to  a  business  custmner  or  the 
customer’s  family,  food  and  beverages,  a 
hotel  suite,  or  an  automobile.  However, 
the  term  ’’entertainment”  does  not  in¬ 
clude  expenses  which,  although  satis- 
fsrlng  personal,  living,  or  family  needs 
of  an  individual,  are  clearly  not  regarded 
as  constituting  entertainment,  such  as 

(a)  supper  money  furnished  by  an  em¬ 
ployer  to  his  employee  working  overtime, 

(b)  a  hotel  room  maintained  by  an  em¬ 
ployer  and  furnished  to  his  employees 
for  lodging  while  in  business  travel 
status,  or  (c)  an  autcnnobile  used  in 
the  active  conduct  of  trade  or  business 
even  though  incidentally  used  for  com¬ 
muting  to  and  from  work.  On  the  other 
hand,  the  furnishing  of  a  hotel  room  or 
an  automobile  by  an  employer  to  his  ^- 
ployee  who  is  on  vacation  would  con¬ 
stitute  entertainment  of  the  employee. 

(ii)  Objective  test.  An  objective  test 
shall  be  used  to  determine  whether  an 
activity  is  of  a  tsn?e  generally  considered 
to  constitute  entertainment.  If  an  activ¬ 
ity  is  g^erally  considered  to  be  enter¬ 
tainment,  it  will  constitute  entertain¬ 
ment  for  purposes  of  this  section  and 
section  274(a)  regardless  of  whether  the 
expenditure  can  also  be  described  other¬ 
wise,  and  even  though  the  expenditure 
relates  to  the  taxpayer  alone.  This  ob¬ 
jective  test  precludes  arguments  such 
as  that  ’’entertainment”  means  only  en¬ 
tertainment  of  others  or  that  an  expend¬ 
iture  for  entertainment  should  be  char¬ 
acterized  as  an  expenditure  for  adver¬ 
tising  or  puUlc  relations.  However,  in 
appl3ring  this  test  the  taxpayer’s  trade 
or  business  shall  be  considered.  Thus, 
although  attending  a  theatrical  perform¬ 
ance  would  generally  be  considered 
entertainment,  it  would  not  be  so  con¬ 
sidered  in  the  case  of  a  professional 
theater  critic,  attending  in  his  profes¬ 
sional  capacity.  Similarly,  if  a  manu¬ 
facturer  of  dresses  conducts  a  fashion 
show  to  introduce  his  products  to  a 
group  of  store  buyers,  the  show  would 
not  be  generally  considered  to  constitute 
entertainment.  However,  if  an  appli¬ 
ance  distributor  conducts  a  fashion  show 
for  the  wives  of  his  retailers,  the  fashion 
show  would  be  generally  considered  to 
constitute  entertainment. 

(iii)  Special  definitional  rules — (a) 
In  general.  Except  as  otherwise  pro¬ 
vided  in  subdivision  (b)  and  (c)  hereof, 
any  expenditures  which  might  generally 
be  considered  either  for  a  gift  of  enter¬ 
tainment,  or  considered  either  for  travel 
or  entertainment,  shall  be  cemsidered  an 
expenditure  for  entertainment  rather 
than  for  a  gift  or  travel. 
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(b)  Expenditures  deemed  gifts.  The 
following  expenditures  shall  be  deemed 
for  gifts  to  wldch-  this  sectton  does  noi 
apply: 

(1)  Any  expenditures  for  packaged 
food  and  beverages  transferred  directly 
or  indirectly  to  another  person  intended 
for  consumption  at  a  later  time. 

(2)  Any  expenditure  for  tickets  of  ad- 
missimi  to  a  place  of  entertainment 
transferred  to  another  person  if  the  tax¬ 
payer  or  his  reiMresentative  does  not 
accompany  the  recipient  to  the  enter¬ 
tainment  unless  the  taxpayer  treats  the 
exp^iditure  as  entertainment. 

(3)  Such  other  specific  classes  of  ex¬ 
penditures  generally  considered  to  con¬ 
stitute  gifts  as  the  Commissioner,  in  his 
discretion,  may  prescribe. 

(c)  Expenditures  deemed  travel.  The 
following  expenditures  shall  be  deemed 
expenses  of  travel  to  which  this  section 
does  not  apply: 

(1)  Any  experuiiture  with  respect  to 
any  transportation  t3n;)e  facility,  such  as 
an  automobile  or  an  airplane  (even 
though  used  in  connection  with  an  ac¬ 
tivity  of  a  tsrpe  generally  considered  to 
constitute  entertainment) ,  to  the  extent 
the  facility  is  used  in  pursuit  of  a  trade  or 
business  for  purposes  of  transportation 
not  in  cminection  with  entertainment. 

(2)  Such  other  specific  classes  of  ex¬ 
penditures  generally  considered  to  be  for 
travel  as  the  Commissioner,  in  hia  dis¬ 
cretion.  may  prescribe. 

(2)  Other  definitions — <i)  Expendi¬ 
ture.  The  term  "expenditure”  as  used  in 
this  section  shall  include  expenses  for 
goods,  services,  facilities,  and  items  (in¬ 
cluding  items  such  as  losses  and  depre¬ 
ciation). 

(ii)  Expenses  for  production  of  in¬ 
come.  For  purposes  of  this  section,  any 
reference  to  “trade  or  bxisiness”  shall  in¬ 
clude  any  activity  described  in  section 
212. 

(iii)  Business  associate.  The  term 
“business  associate”  as  used  in  this  sec¬ 
tion  means  a  person  with  whom  the  tax¬ 
payer  or  his  representative  could  reason¬ 
ably  expect  to  engage  or  deal  with  in  the 
active  conduct  of  the  taxpasrer’s  trade 
or  business. 

(c)  Directly  redated  entertainment — 
(1)  In  general.  Except  as  otherwise 
provided  in  paragraph  (d)  of  this  section 
(relating  to  associated  entertainment)  or 
imder  paragraph  (f)  of  this  section  (re¬ 
lating  to  business  meals  and  other  spe¬ 
cific  exceptions),  no  deduction  shall  be 
allowed  for  any  expenditure  for  enter¬ 
tainment  unless  the  taxpayer  establishes 
that  the  expenditure  was  directly  re¬ 
lated  to  the  active  conduct  of  his  trade  or 
business  within  the  meaning  of  this 
paragraph. 

(2)  Directly  related  entertainment 
defined.  Any  expenditure  for  enter¬ 
tainment,  if  it  is  an  expenditure  which 
is  ordinary  mid  necessary  within  the 
meaning  of  section  162  or  212,  shall  be 
considered  directly  related  to  the  active 
conduct  of  the  taxpayer’s  toade  or  busi¬ 
ness  if  it  meets  the  requirements  of 
either  subparagraphs  (3),  (4),  (5),  or 
(6)  of  this  paragraph. 

(3)  Directly  related  in  general  Ex¬ 
cept  as  provided  in  gulqiaragraidi  (7), 
an  expenditure  for  entertainment  shall 


be  considered  directly  related  to  the  ac¬ 
tive  conduct  of  the  taxpayer’s  trade  or 
business  if  it  is  established  that  it  me^ 
all  of  the  requirements  of  subdivisions 

(i),  (ii)»  (ill),  and  (iv)  of  this  subpara- 
grai^ 

(i)  At  the  time  the  taxpayer  made  the 
entertainment  expenditure  (or  com¬ 
mitted  himself  to  make  the  expenditure) , 
the  taxpayer  had  more  than  a  general 
expectation  of  deriving  s(»ne  income  at 
some  indefinite  future  time  from  the 
making  of  the  expenditure.  Generally, 
this  means  that  the  taxpayer  must  show 
that  he  would  not  have  incurred  the 
expenditure  but  for  the  fact  that  he 
had  an  expectation  of  deriving  income 
or  other  specific  trade  or  business  bene¬ 
fit  (other  than  goodwill)  immediately  or 
at  a  definite  or  readily  determinable 
future  time  from  his  expenditure.  A 
taxpayer,  however,  shall  not  be  required 
to  show  that  income  or  other  business 
benefit  actually  resulted  from  each  and 
every  exp^diture  for  which  a  deduction 
is  claimed. 

(ii)  During  the  entertainment  period 
to  which  the  expenditure  related,  the 
taxpayer  (or  his  representative)  actively 
engag^  in  a  meeting,  negotiation,  dis¬ 
cussion  or  other  bona  fide  business  trans¬ 
action  for  the  purpose  of  obtaining  such 
income  or  other  specific  trade  or  busi¬ 
ness  benefit  other  than  goodwill  (or  that, 
at  the  time  the  taxpayer  incurred  the 
expenditure  or  cmnmitted  himself  to  the 
expenditure,  it  was  reasonable  for  the 
taxpayer  to  expect  that  he  would  have 
done  so,  although  such  was  not  the  case 
solely  for  reasons  beyond  the  taxpayer’s 
control) . 

(iii)  In  light  of  all  the  facts  and  cir¬ 
cumstances  of  the  case,  the  principal 
character  or  aspect  of  the  combined 
business  and  entertainment  to  which  the 
expoiditure  related  was  the  active  con¬ 
duct  of  the  taxpayer’s  trade  or  business 
(or  that,  at  the  time  the  taxpayer  in¬ 
curred  the  expenditure  or  committed 
himself  to  the  expenditure,  it  was  rea¬ 
sonable  for  the  taxpayer  to  expect  that 
the  active  conduct  of  trade  or  business 
would  have  been  the  principal  character 
or  aspect  of  the  entertainment,  although 
such  was  not  the  case  solely  for  reasons 
beyond  the  taxpayer’s  control). 

(Iv)  That  the  expenditure  was  allo¬ 
cable  to  a  person  with  whom  the  tax- 
pasrer  engaged  in  the  active  conduct  of 
trade  or  business  during  the  entertain¬ 
ment  or  to  a  person  with  whom  the  tax¬ 
payer  establishes  that  he  would  have 
engaged  in  such  active  conduct  of  trade 
or  business  if  it  were  not  for  circum¬ 
stances  beyond  the  taxpayer’s  controL 

(4)  Expenditures  in  clear  business 
setting.  An  expenditure  for  entertain¬ 
ment  shall  be  considered  directly  related 
to  the  active  conduct  of  the  taxpayer’s 
trade  or  business  if  it  is  established  that 
the  expenditure  was  for  entertainment 
occurring  in  a  clear  business  setting  di¬ 
rectly  in  furtherance  of  the  taxpayer’s 
trade  or  business.  Generally,  entertain¬ 
ment  shall  not  be  considered  to  have 
occurred  in  a  clear  business  setting  un¬ 
less  the  taxpayer  clearly  establishes 
that  any  recipient  of  the  entertainment 
would  have  reascmably  known  that  the 
taxpayer  had  no  motive,  in  incurring  the 
expenditure,  other  than  directly  further¬ 


ing  his  trade  or  business.  Objective 
rather  than  subjective  standards  will  be 
determinative.  For  example,  expendi¬ 
tures  incurred  for  the  furtherance  of  a 
taxpayer’s  trade  or  business  in  provid¬ 
ing  a  “hospitality  room”  at  a  convention 
(described  in  paragraph  (d)  (3)  (1)  (b)  of 
this  section)  at  which  goodwill  is  created 
through  display  or  discussion  of  the  tax¬ 
payer’s  products,  will  be  treated  as  di¬ 
rectly  related.  On  the  other  hand, 
entertainment  which  occurred  under  any 
circumstances  described  in  subparagraph 
(7)  of  this  paragraph  ordinarily  would 
not  be  considered  a  clear  business  set¬ 
ting.  However,  entertainment  of  a  clear 
business  natiu^  which  occiured  imder 
circumstances  where  there  was  no  mean¬ 
ingful  personal  or  social  relationship  be¬ 
tween  the  taxpayer  and  the  recipients  of 
the  entertainment  may  be  considered  to 
have  occurred  in  a  clear  business  setting. 
For  example,  entertainment  of  business 
representatives  and  civic  leaders  at  Uie 
opening  of  a  new  hotel  or  theatrical  pro¬ 
duction,  where  the  clear  purpose  of  the 
taxpayer  is  to  obtain  business  publicity 
rather  than  to  create  or  maintain  the 
goodwill  of  the  recipients  of  the  enter¬ 
tainment,  would  generally  be  considered 
to  be  in  a  clear  business  setting.  In 
addition,  entertainment  which  has  the 
principal  effect  of  a  price  rebate  in  con¬ 
nection  with  the  sale  of  the  taxpayer’s 
products  generally  will  be  considered  to 
have  occurred  in  a  clear  business  setting. 
Such  would  be  the  case,  for  example,  if 
a  taxpayer  owning  a  hotel  were  to  pro¬ 
vide  occasional  free  dinners  at  the  hotel 
for  a  customer  who  patronized  the  hotel 
extensively. 

»  (5)  Expenditures  for  services  per¬ 
formed.  An  expenditure  shall  be  con¬ 
sidered  directly  related  to  the  active 
conduct  of  the  taxpayer’s  trade  or  busi¬ 
ness  if  it  is  established  that  the  expend¬ 
iture  was  incurred  directly  or  indirectly 
by  the  taxpayer  for  the  benefit  of  an 
individual  (other  than  an  employee), 
and  if  such  expenditure  was  compensa¬ 
tion  for  services  rendered  or  was  paid 
as  a  prize  or  award  which  is  required  to 
be  included  in  gross  income  under  sec¬ 
tion  74  and  the  regulations  thereunder. 
For  example,  if  a  manufacturer  of  prod¬ 
ucts  provides  a  vacation  trip  for  re¬ 
tailers  of  his  products  who  exceed  sales 
quotas,  and  under  the  circumstances  the 
trip  was  compensation  for  services  r^- 
dered,  the  expmditure  wiU  be  considered 
directly  related  to  the  active  conduct  of 
the  taxpayer’s  trade  or  business.  The 
filing  of  Form  1099,  if  required  by  section 
6041  and  the  regiilations  thereunder,  will 
ordinarily  establish  that  the  expenditure 
was  compensation. 

(6)  Club  dues  allocable  to  business 
meals.  That  the  expenditure  was  for 
dues  or  fees  paid  to  any  social,  athletic, 
or  sporting  club  or  organization  used 
primarily  by  the  taxpayer  for  the  furn¬ 
ishing  of  food  or  beverages  under  cir¬ 
cumstances  described  in  paragraph 
(f )  (2)  (i)  of  this  section  (relating  to 
business  meals  and  similar  expend¬ 
itures)  ,  but  only  to  the  extent  allocable 
to  the  furnishing  of  such  food  or 
beverages. 

(7)  Expenditures  generally  considered 
not  directly  redated.  Expenditures  for 
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entertainment,  even  if  connected  with 
the  taxpayer’s  trade  or  business,  will 
generally  be  considered  not  directly  re¬ 
lated  to  the  active  conduct  of  the  tax¬ 
payer’s  trade  or  business,  if  the  enter¬ 
tainment  occurred  under  circumstances 
where  there  was  little  or  no  possibility  of 
engaging  in  the  active  conduct  of  trade 
or  business.  The  following  circum¬ 
stances  will  generally  be  considered  ^r- 
cumstances  where  there  was  little  or  no 
possibility  of  engaging  in  the  active  con¬ 
duct  of  a  trade  or  business: 

(i)  'The  taxpayer  (or  his  represent¬ 
ative)  was  not  present; 

(ii)  The  distractions  were  substan¬ 
tial,  such  as — 

(a)  A  meeting  or  discussion  at  night 
clubs,  theaters,  and  sporting  events,  or 
during  essentially  social  gatherings  such 
as  cocktail  parties,  or 

(b)  A  meeting  or  discussion  at  places 
such  as  cocktail  lounges,  country  clubs, 
golf  and  athletic  clubs,  or  at  vacation 
resorts  if  the  taxpayer  meets  with  a 
group  which  includes  persons  other  than 
business  associates;  or 

(ill)  A  meeting  or  discussion  on  hunt¬ 
ing  or  fishing  trips,  or  on  yachts. 


An  expenditure  for  entertainment  in 
such  a  case  is  considered  not  to  be  di¬ 
rectly  related  to  the  active  conduct  of 
the  taxpayer’s  trade  or  business  unless 
the  taxpayer  clearly  establishes  to  ttie 
contrary. 

(d)  Associated  entertainment — (1).  In 
general.  Except  as  provided  in  para¬ 
graph  (f)  of  this  section  (redating  to 
business  meals  and  other  specific  excep¬ 
tions),  any  expenditure  for  entertain¬ 
ment  which  is  not  directly  related  to  the 
active  conduct  of  the  taxpayer’s  trade 
or  business  will  not  be  allowable  as  a 
deduction  unless — 

(i)  It  was  associated  with  the  active 
conduct  of  trade  or  business  as  defined 
in  subparagraph  (2)  of  this  paragraph, 
and 

(ii)  The  entertainment  directly  pre¬ 
ceded  or  followed  a  substantial  and  bona 
fide  business  discussion  as  defined  in 
subparagri^h  (3)  of  this  pcu*agn4>h. 


Although  deductions  for  entertainmait 
expenditures  are  restricted  under  this 
paragrai^,  such  expenditures  will  not 
be  disallowed  because  they  were  incurred 
for  the  purpose  of  generating  business 
goodwUL  However,  where  the  goodwill 
is  vague  or  where  the-possibility  of  the 
expenditure  resulting  in  the  production 
of  income  is  remote,  no  deduction  will 
be  permitted  under  this  paragraph. 

(2)  Associated  entertainment  de¬ 
fined — (i)  In  general.  Except  as  pro¬ 
vided  in  subdivisions  (ii)  and  (iii)  of 
this  sulHNiragraph,  any  expenditure  for 
entertainment  shall  be  considered  asso¬ 
ciated  with  the  active  conduct  of  the 
taxpayer’s  trade  or  business  if  the  tax¬ 
payer  establishes  that  he  had  a  clear 
business  purpose  in  incurring  the  ex¬ 
penditure,  such  as  to  obtain  new  busi¬ 
ness  or  to  encourage  the  continuation 
of  an  existing  business  relationship. 

(ii)  Ordinary  and  necessary  expendi¬ 
tures.  Any  expenditure,  or  portion 
thereof,  which  is  not  ordinary  and  nec¬ 
essary  within  the  meaning  of  section 
162  or  212  shall  not  be  considered  asso¬ 


ciated  with  the  active  conduct  of  trade 
or  business. 

(iii)  Allocation  of  expenditure.  Any 
portion  of  an  expenditure  allocable  to  a 
person  who  was  not  closely  connected 
with  the  persons  who  engaged  in  the 
substantial  and  bona  fide  business  dis¬ 
cussion  (as  defined  in  subparagraph 

(3)  (i)  of  this  paragraph) .  slu^  not  be 
considered  associated  with  the  active 
conduct  of  the  taxpayer’s  trade  or  busi¬ 
ness.  The  spouse  of  the  person  who  en¬ 
gaged  in  the  discussion  generally  will  be 
considered  associated  with  the  active 
conduct  of  the  taxpayer’s  trade  or 
business. 

(3)  Directly  preceding  or  following  a 
substantial  and  bona  fide  business  dis¬ 
cussion  defined — (i)  Substantial  and 
bona  fide  business  discussion — (a)  In 
general.  Whether  any  meeting,  negotia¬ 
tion  or  discussion  constitutes  a  “sub¬ 
stantial  and  bona  fide  business  discus- 
sicm”  within  the  meaning  of  this  section 
depends  upon  the  facts  and  circum-  * 
stances  of  each  case.  It  must  be  estab¬ 
lished,  however,  that  the  taxpayer  (or 
Ids  representative)  actively  engaged  in 
a'  meeting,  negotiation,  discussion  or 
other  bona  fide  business  transaction  for 
the  purpose  of  obtaining  income  or  other 
specific  trade  or  business  benefit  (other 
than  goodwill)  immediately  or  at  a 
definite  or  readily  determinable  future 
time.  In  addition,  it  must  be  established 
that  the  principal  character  or  aspect 
of  the  combined  entertainment  and 
business  time  spent  tc^ether  by  the  tax¬ 
payer  and  the  person  or  persons  enter¬ 
tained  was  the  active  conduct  of  business. 
This  requirement  is  not  met  if  the  busi¬ 
ness  activities  were  incidental  in  rela¬ 
tion  to  the  entertainment. 

(b)  Meetings  at  conventions.  Any 
meeting  offlcisdly  scheduled  as  part  of 
a  program  at  a  convention  or  similar 
general  assembly  shall  be  considered  to 
constitute  a  'substantial  and  bona  fide 
business  discussion  within  the  meaning 
of  this  section  provided — 

(1)  Expenses  necessary  to  taxpayer’s 
attendance.  The -expenses  necessary  to 
the  attendance  of  the  taxpayer  (or  his 
represoitative)  at  the  convention  or 
similar  general  assembly  were  ordinary 
and  necessary  within  the  meaning  of 
section  162  or  212; 

(2)  Convention  program.  The  or¬ 
ganization  which  sponsored  the  conven¬ 
tion  or  similar  general  assembly  had 
scheduled  a  program  of  business  activ¬ 
ities  (including  presentation  of  lectures, 
panel  discussions,  display  of  products,  or 
other  similar  activities),  and  that  such 
program  was  the  principal  activity  of  the 
convention  or  other  similar  general, 
assembly. 

(ii)  Directly  preceding  or  following. 
Generally,  entertainment  which  does  not 
occiir  on  the  same  day  as  a  substantial 
and  Ixma  fide  business  discussion  (as  de¬ 
fined  in  subdivision  (i)  of  this  subpara¬ 
graph)  will  not  be  considered  to  directly 
precede  or  follow  such  discussion.  How¬ 
ever.  the  facts  and  circumstances  of  each 
case  are  to  be  considered,  including  the 
place,  date  and  duration  of  the  business 
discusison,  whether  the  taxpayer’s  busi¬ 
ness  associates  are  from  out  of  town,  and, 
if  so.  the  date  of  their  arrival  and  de¬ 


parture.  and  the  reasons  the  entertain¬ 
ment  did  not  take  place  on  the  day  of  the 
business  discussion.  For  example,  if  a 
group  of  business  associates  comes  from 
out  of  town  to  the  taxpasrer’s  place  of 
business  to  hold  a  substantial  business 
discussion,  the  entertainment  of  such 
business  guests  and  their  wives  on  the 
evening  prior  to,  or  on  the  evening  of  the 
day  following,  the  business  discussion 
would  generally  be  regarded  as  directly 
preceding  or  following  such  discussion. 

(e)  Expenditures  with  respect  to 
entertainment  facilities — (1)  In  gen¬ 
eral.  Any  expenditure  with  respect  to  a 
facility  used  in  connection  with  enter¬ 
tainment  shall  not  be  allowed  as  a  deduc¬ 
tion  except  to  the  extent  it  meets  the 
requirements  of  paragraph  (a)(2)  of  this 
section. 

(2)  Facilities  used  in  connection  with 
entertainment — (1)  In  general.  Any  Item 
of  personal  or  real  property  owned, 
rented,  or  used  by  a  taxpayer  shall  (un¬ 
less  otherwise  provided  under  the  rules 
of  subdivision  (ii)  of  this  subparagraph) 
be  considered  to  constitute  a  facility  used 
in  connection  with  entertainment  if  it  is 
used  during  the  taxable  year  for,  or  in 
connection  with,  entertainment  (as  de¬ 
fined  in  paragraph  (b)  (1)  of  this 
section).  Examples  of  facilities  which 
might  be  used  for.  or  in  connection  with, 
entertainment  include  yachts,  hunting 
lodges,  fishing  camps,  swimming  pools, 
tennis  courts,  bowling  alleys,  automobiles, 
airplanes,  apartments,  hotel  suites,  and 
homes  in  vacation  resorts. 

(ii)  Facilities  used  inddentally  for 
entertainment.  A  facility  used  only  in¬ 
cidentally  durii^  a  taxable  year  in  con¬ 
nection  with  entertainment,  if  such  use 
is  insubstantial,  will  not  be  considered 
a  “facility  used  in  connection  with  en¬ 
tertainment’’  for  purposes  of  this  sec¬ 
tion  or  for  purposes  of  the  record  keep¬ 
ing  requirements  of  section  274(d) .  See 
5  1. 274-5 (c)  (6)  (iii). 

(3)  Expenditures  with  respect  to  a 
facility  used  in  connection  with  enter¬ 
tainment — (1)  In  general.  The  phrase 
“expenditures  with  respect  to  a  facility 
used  in  connection  with  entertainment” 
includes  depreciation  and  operating 
costs,  such  as  rent  and  utility  charges 
(for  example,  water  or  electricity) ,  ex¬ 
penses  for  the  maintenance, -preservation 
or  protection  of  a  facility  (for  example, 
repairs,  painting,  insurance  charges), 
and  salaries  or  expenses  for  subsistence 
paid  to  caretakers  or  watchmen.  In  ad¬ 
dition,  the  phrase  includes  losses  real¬ 
ized  on  the  sale  or  other  disposition  of 
a  facility. 

(U)  Club  dues.  Dues  or  fees  paid  to 
-  any  social,  athletic,  or  sporting  club  or 
organization  are  considered  expendi¬ 
tures  with  respect  to  a  facility  used  in 
cmmecUon  with  entertainment.  For 
purposes  of  this  section,  in  general  the 
phrase  “social,  athletic,  or  sporting  club 
or  oi^anization”  has  the  same  meaning 
as  it  has  in  part  n  of  ch£q)ter  33  of  the 
Code,  and  the  regulations  thereunder, 
relating  to  tax  on  club  dues.  Clubs  used 
solely  for  business  lunches  are  not  social 
clubs. 

(ill)  Expenditures  not  with  respect  to 
a  facility.  The  following  expenditures 
shall  not  be  considered  to  constitute  ex- 
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penditures  with  respect  tt>  a  facility 
used  in  connection  with  entertainment — 

(a)  Out  of  pocket  expendXtwree.  Ex¬ 
penses  (other  than  operating  costs  re¬ 
ferred  to  in  subdivision  (i)  of  this  sub- 
paragraph)  incurred  at  the  time  of  an 
entertainment  activity,  even  though  in 
connection  with  the  use  of  facility  for 
entertainment  purposed,  such  as  ex¬ 
penses  for  food  and  beverages,  or  ex¬ 
penses  for  catering,  or  expenses  for 
gasoline  and  fishing  bait  consumed  on  a 
fishing  trip; 

(b)  Non-entertainment  expenditures. 
Expenses  or  items  attributable  to  the 
use  of  a  facility  for  other  than  entertain¬ 
ment  purposes  such  as  expenses  for  an 
automobile  when  not  us^  for  enter¬ 
tainment;  and 

(c)  Expenditures  otherwise  deduc¬ 
tible.  Expenses  allowable  as  a  deduction 
without  regard  to  their  connection  with 
a  taxpayer's  trade  or  business  such  as 
taxes,  interest,  and  casualty  losses.  The 
provisions  of  this  subdivision  shall  be  ap¬ 
plied  in  the  case  of  a  taxpayer  which  is 
not  an  individual  as  if  it  were  an 
individual. 

(iv)  Cross  reference.  For  other  rules 
with  respect  to  treatment  of  certain  ex¬ 
penditures  for  entertainment-type  facil¬ 
ities,  see  9  1.274-7. 

(4)  Determination  of  primary  use — 
(i)  In  general.  A  facility  used  in  con¬ 
nection  with  entertainment  shall  be  con¬ 
sidered  as  used  primarily  for  the  further¬ 
ance  of  the  taxpayer's  trade  or  business 
only  if  it  is  established  that  the  primary 
use  of  the  facility  dming  the  taxable 
year  wsus  for  purposSis  considered  ordi¬ 
nary  and  necessary  within  the  meaning 
of  sections  162  and  212  and  the  regula¬ 
tions  thereimder.  All  of  the  facts  and 
circiunstances  of  each  case  shall  be  con¬ 
sidered  in  determining  the  primary  use 
of  a  facility.  Generally,  it  is  the  actual 
use  of  the  facility  which  establishes  the 
deductibility  of  expenditures  with  re-- 
specl  to  the  facility;  not  its  availability 
for  use  and  not  the  taxpayer’s  principal 
purpose  in,  acquiring  the  facility.  Ob¬ 
jective  rather  than  subjective  standards 
will  be  determinative.  If  membership 
entitles  the  member's  entire  family  to 
use  of  a  facility,  such  as  a  country  club, 
their  use  will  be  considered  in  determin¬ 
ing  whether  business  use  of  the  facility 
exceeds  personal  use.  The  factors  to  be 
considered  include  the  nature  of  each 
use,  the  frequency  and  duration  of  use 
for  business  purposes  as  compared  with 
other  purposes,  and  the  amoimt  of  ex¬ 
penditures  incurred  during  use  for  busi¬ 
ness  compared  with  amount  of  expendi¬ 
tures  incurred  during  use  for  other  pur¬ 
poses.  No  single  standard  of  compari¬ 
son,  or  quantitative  measurement,  as  to 
the  significance  of  any  such  factor,  how- 
,ever,  is  necessarily  appropriate  for  all 
classes  or  types  of  facilities.  '  For  ex¬ 
ample,  an  appropriate  standard  for  de¬ 
termining  the  primary  use  of  a  coimtry 
club  during  a  taxable  year  will  not  nec¬ 
essarily  be  appropriate  for  determining 
the  primary  use  of  an  airplane.  How¬ 
ever.  a  taxpayer  shall  be  deemed  to  have 
established  that  a  facility  was  used  pri¬ 
marily  for  the  furtherance  of  his  trade 
or  business  if  he  establishes  such  piimary 
use  in  accordance  with  subdivision  (ii) 
or  (iii)  of  this  subparagraph.  Subdivi¬ 


sions  (ii)  and  (iii)  of  this  subparagraph 
shall  not  preclude  a  taxpayer  from 
otherwise  establishing  ^e  primary  use 
of  a  facility  under  the  general  provi¬ 
sions  of  this  subdivision. 

(ii)  Certain  transportation  facilities. 
A  taxpayer  shall  be  deemed  to  have  es¬ 
tablished  that  a  facility  of  a  tsrpe  de¬ 
scribed  in  this  subdivision  was  used  pri¬ 
marily  for  the  furtherance  of  his  trade . 
or  business  if — 

(a)  Automobiles.  In  the  case  of  an 
automobile,  the  taxpayer  establishes  that 
more  than  50  percent  of  mileage  driven 
during  the  taxable  year  was  in  connec¬ 
tion  with  travel  considered  to  be  ordi¬ 
nary  and  necessary  within  the  meaning 
of  section  162  or  212  and  the  regulatimis 
thereunder. 

(b)  Airplanes.  In  the  case  of  an  air¬ 
plane,  the  taxpayer  establkhes  that 
more  than  50  percent  of  hours  fiown 
during  the  taxable  year  was  in  connec¬ 
tion  with  travel  considered  to  be  ordi¬ 
nary  and  necessary  within  the  meaning 
of  section  162  or  212  and  the  regulations 
thereunder. 

(iii)  Entertainment  facilities  in  gen¬ 
eral.  A  taxpayer  shall  be  deemed  to 
have  established  Uiat^ 

•  (a)  A  facility  used  in  connection  with 
entertainment,  such  as  a  yacht,  hunthig 
lodge,  fishing  camp,  summer  home  or  va¬ 
cation  cottage,  hotel  suite,  country  club, 
golf  club  or  similar  social,  athletic,  or 
sporting  club  or  organization,  bowling 
alley,  tennis  court,  or  swimming  pool,  or, 

(b)  A  facility  for  employees  not  fall¬ 
ing  within  the  scope  of  section  274<e) 
(2)  or  (5) 

was  used  primarily  for  the  furtherance 
of  his  trade  or  business  if  he  establishes 
that  more  than  50  percent  of  the  total 
calendar  days  of  use  of  the  facility  by, 
or  imder  authority  of.  the  taxpayer  dur¬ 
ing  the  taxable  year  were  days  of  busi¬ 
ness  use.  Any  use  of  a  facility  (of  a 
type  described  in  this  subdivision)  dur¬ 
ing  one  calendar  day  shall  be  considered 
to  constitute  a  “day  of  business  use''  if 
the  primary  use  of  the  facility  on  such 
day  was  ordinary  and  necessary  within 
jUie  meaning  of  section  162  or  212  and 
the  regulations  thereimder.  For  the 
purposes  of  this  subdivision,  a  facility 
shall  be  deemed  to  have  been  primarily 
used  for  such  purposes  on  any  one  calen¬ 
dar  day  if  the  facility  was  used  for  the 
conduct  of  a  substantial  and  bona  fide 
business  discussion  (as  defined  in  para¬ 
graph  (d)  (3)  (i)  of  this  section)  not¬ 
withstanding  that  the  facility  may  also 
have  been  used  on  the  same  day  for  per- 
sonsd  or  family  use  by  the  taxpayer  or 
any  member  of  the  taxpayer's  family  not 
^Knvolving  entertainment  of  others  by,  or 
under  the  authority  of,  the  taxpayer. 

(f)  Specific  exceptions  to  application 
of  this  section — (1)  In  general.  The 
provisions  of  paragriqphs  (a)  through 
(e)  of  this  section  (imposing  limitations 
on  deductions  for  entertainment  ex¬ 
penses)  are  not  applicable  in  the  case  of 
expenditures  set  forth  in  subparagraph 
(2)  of  this  paragraph.  Such  expendi¬ 
tures  are  deductible  to  the  extent  allow¬ 
able  under  section  162  or  212  and  the 
regulations  thereunder.  This  para¬ 
graph  shall  not  be  construed  to  affect 
the  allowability  or  nonallowabili^  of  a 


deduction  under  section  162  or  212  and 
the  regulations  thereunder.  The  fact 
that  an  expenditure  is  not  covered  by  a 
specific  exception  provided  for  in  this 
paragrsq>h  shall  not  be  determinative 
of  the  allowability  or  nonallowability  of 
the  expenditure  under  paragraphs  (a) 
through  (e)  of  this  section.  Expendi¬ 
tures  described  in  subparagraph  (2)  of 
this  paragraph  are  subject  to  the  sub¬ 
stantiation  requirements  of  section 
274(d)  to  the  extent  provided  in 
§  1.274-5. 

(2)  Exceptions.  The  expenditures  re¬ 
ferred  to  in  subparagraph  (1)  of  this 
paragraph  are  set  forth  in  subdivisions 
(i)  through  (ix)  of  this  subparagraph. 

(1)  Business  meals  and  similar  ex¬ 
penditures — (o)  In  general.  Any  ex¬ 
penditure  for  food  or  beverages  fur¬ 
nished  to  an  individual  under  circum¬ 
stances  of  a  type  generally  considered 
conducive  to  business  discussion  (taking 
into  account  the  surroundings  in  which 
furnished,  the  taxpayer’s  trade,  business, 
or  income-producing  activity,  and  the 
relationship  to  such  trade,  business  or 
activity  of  the  persons  to  whom  the  food 
or  beverages  are  furnished)  is  not  sub¬ 
ject  to  the  limitations  on  allowability  of 
deductions  provided  for  in  paragraphs 
(a)  through  (e)  of  this  section.  Where 
it  is  established  that  the  circumstances 
are  conducive  to  a  business  discussion 
it  is  not  essential  that  business  actually 
be  discussed  for  this  exception  to  apply. 

(b)  Surroundings.  The  surroundings 
in  which  the  food  or  beverages  are  fur¬ 
nished  must  be  such  as  would  permit/ 
business  discussion  without  major  dis¬ 
traction.  Generally,  a  night  club  or 
other  place  where  entertainment  is  a 
major  attraction  would  not  be  considered 
a  suitable  environment  for  a  business 
discussion.  Thus,  this  exception  applies 
primarily  to  expenditures  for  meals  and 
beverages  served  during  the  course  of 
a  limch  or  dinner  meeting  of  the  tax¬ 
payer  and  his  business  associates  at  a 
restaurant,  hotel  dining  room,  eating 
club  or  similar  place  not  invol^g  dis¬ 
tracting  infiuences  such  as  a  fioor  show. 
This  exception  also  applies  to  expendi¬ 
tures  for  beverages  served  apart  from 
meals  if  the  expenditure  is  incurred  in 
surroimdings  similarly  conducive  to  busi¬ 
ness  discussion,  such  as  an  expenditure 
for  beverages  served  during  the  meeting 
of  the  taxpayer  and  his  business  associ¬ 
ates  or  customers  at  a  cocktail  lounge 
or  hotel  bar  not  involving  distracting 
infiuences  such  as  a  fioor  show.  This 
subdivision  is  not  applicable  to  any  ex¬ 
penditure  for  meals  or  beverages  fur¬ 
nished  under  circumstances  where  there 
was  little  or  no  possibility  of  engaging 
in  the  active  conduct  of  trade  or  business 
as*  defined  in  paragraph  (c)  (7)  of  this 
section. 

(c)  Taxpayer's  trade  or  business  and 
relationship  of  persons  entertained. 
The  taxpayer’s  trade,  business,  or 
income-producing  activity  and  the  re¬ 
lationship  of  the  persons  to  whom  the 
food  or  beverages  are  served  to  such 
trade,  business  or  activity  must  be  such 
as  will  reasonably  indicate  that  the  food 
or  beverages  were  fmnished  for  the  pri¬ 
mary  purpose  of  furttiering  the  taxpay¬ 
er's  trade  or  business  and  did  not  merely 
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serve  a  social  or  personal  purpose.  Su<A 
a  purpose  would  be  indicated,  for  exam¬ 
ine.  if  a  salesman  employed  by  an  air¬ 
plane  parts  manufacturing  ocunpany  met 
for  lunch  daring  a  normal  business  dior 
with  a  purchasing  agent  fcH*  an  aircraft 
manufacturer.  ISmi]8u*ly,  such  a  pur¬ 
pose  would  be  indicated  if  an  attorney 
met  for  lunch  during  a  rtormal  business 
day  with  a  client  with  whom  he  has  a 
continuing  business  relationship. 

(d)  Business  programs.  Exp^ditures 
for  business  luncheons  or  dinners  which 
are  part  of  a  business  program,  including 
luncheons  or  ban<iuet8  spcmsored  by 
business  or  pnrfessional  associations, 
will  be  regarded  as  expenditures  to  which 
the  exception  of  this  subdivision  (i)  ap¬ 
ices.  In  the  case  of  such  a  business 
luncheon  or  dinner  it  is  not  always  nec¬ 
essary  that  ^e  taxpayer  attend  the 
luncheon  or  dinner  himself.  For  ex¬ 
ample,  if  a  dental  equiinnent  suiH>lier 
pturchased  a  table  at  a  dental  association 
banquet  for  dentists  who -are  actual  or 
prospective  ctistomers  for  his  equipment, 
the  cost  of  the  table  would  not  be  dis¬ 
allowed  under  this  section. 

(ii)  Food  and  beverages  for  employees. 
Any  expraditure  a  tax^yer  for  food 
and  beverages  (or  for  use  of  a  facility 
in  connection  therewith)  furnished  on 
the  taxpayer’s  business  premises  primar¬ 
ily  foi:  his  employees  is  not  subject  to 
the  Ihiiitations  on  allowability  of  deduc¬ 
tions  provided  for  in  paragraphs  (a) 
through  (e)  of  this  section.  This  ex- 
CQ>tion  applies  not  only  to  expenditures 
for  food  or  beverages  fumt^ed  in  a 
typical  company  cafeteria  or  an  execu¬ 
tive  dining  room,  but  also  to  ^cpendi- 
tures  with  respect  to  the  operation  of 
such  facilities.  This  exception  applies 
even  though  guests  are  occasicmally 
served  in  the  cafeteria  or  dining  rocxn. 

(iii)  Certain  entertainment  expenses 
treated  as  compensation.  Any  expendi¬ 
ture  by  a  taxpayer  for  entertainment 
(or  for  use  of  a  facility  in  connection 
therewith),  if  an  employee  is  the  re¬ 
cipient  of  the  entertainment,  is  not  sub¬ 
ject  to  the  limitations  on  allowability  of 
deductions  provided  for  in  paragraphs 

(a)  through  (e)  of  this  section  to  the 
extent  that  such  expenditure  is  treated 
by  the  taxpayer — 

(a)  On  his  income  tax  return  as  (xig- 
inally  fQed,  as  comp^oation  paid  to  the 
employee,  and 

(b)  As  wages  to  the  onployee  for  pur¬ 
poses  of  withholding  under  chapter  24 
(relating  to  coOeetion  of  income  tax  at 
source  on  wages) . 

For  example,  if  an  employer  rewards 
the  employee  (and  the  employee’s  wife) 
with  an  expense  paid  vacation  trip,  such 
an  expense  is  deductible  by  the  em¬ 
ployer  (if  allowable  under  section  162 
and  the  regulations  thereunder)  to  the 
extent  the  employer  so  treats  the  ex¬ 
penses  as  compensation  stnd  as  wages. 
On  the  other  hand,  if  a  tasqiuiyer  owns 
a  yacht  which  he  uses  for  the  entertain¬ 
ment  of  business  customers,  the  portion 
of  salary  paid  to  employee  members  of 
the  crew  which  is  allocable  to  use  of  the 
yacht  for  entertainment  purposes  (even 
though  treated  on  the  tas^yeris  tax  re¬ 
turn  as  compensation  and  treated  as 
wages  for  withholding  tax  purposes) 


would  not  come  within  this  exception 
since  the  members  of  the  crew  were  not 
recipients  (tf  thd  entertainment.  If  an 
expenditure  ot  a  type  described  in  this 
subdivision  proper^  constitutes  a  dtvi- 
do^  paid  to  a  sharriwld^  or  if  it  con¬ 
stitutes  unreasonable  compensation  paid 
to  hn  employee,  nothing  in  this  excep- 
tkm  prevonts  disallowance  of  the  ex¬ 
penditure  to  the  taxpayer  under  other 
provisions  of  the  Code. 

(iv)  Reimbursed  entertainment  ex¬ 
penses — (a)  Introductory.  In  the  case 
of  a^  expenditure  for  entertainment 
incurred  by  one  person  in  connection 
with  the  performance  by  him  (rf  services 
for  another  perstm  (whether  w  not  such 
other  person  is  an  «nployer)  under  a 
reimbursement'  or  other  expense  allow¬ 
ance  arrangement,  the  limitation  on  de¬ 
ductions  provided  for  in  paragraphs  (a) 
through  (e)  of  this  section  shall  gen¬ 
erally  be  applied  only  once,  either  (f) 
to  the  person  \riio  Incurs  the  expend-' 
iture  or  (2)  to  the  person  who  actucdly 
bears  the  expense,  but  not  to  both.  For 
purposes  of  this  subdivision  (iv) ,  the 
term  "reimbursement  or  other  expense 
allowanee  arrang^ent”  has  the  same 
meaning  as  it  has  in  section  62(2) (A), 
but  without  regard  to  whether  the  tax¬ 
payer  is  the  onployee  of  a  person  for 
^om  services  are  performed. 

(W  Reimbursement  arrangements  be¬ 
tween  employee  and  employer.  In  the 
ease  of  an  expenditure  for  entertain¬ 
ment  paid  or  incurred  by  an  employee 
imder  a  reimbursement  or  other  ex¬ 
pense  allowance  arrangement  with  his 
employer,  the  limitations  on  deductions 
IM'ovided  for  in  paragraidis  (a)  through 

(e)  of  this  section  shall  not  apply — 

(1)  Employees.  To  the  employees  ex¬ 
cept  to  the. extent  his  employer  has 
treated  the  expenditure  on  the  ^ploy- 
eris  income  tax  return  as  origimdly  filed 
as  compensation  paid  to  the  employee 
and  as  wages  to  such  employee  for  pur¬ 
poses  of  withholding  under  chapter  24 
(relating  to  collection  of  income  tax  at 
source  on  wages). 

(2)  Employers.  To  the  emplc^er  to 
the  extent  he  has  treated  the  expend¬ 
iture  as  compensation  and  wages  paid' 
to  an  employee  in  the  manner  provided 
in  subdivision  (i)  above. 

(c)  Reimbursement  arrangements  be¬ 
tween  independent  contractors  and  cli¬ 
ents  or  customers.  In  the  case  (rf  an 
expenditure  for  entertainment  paid  or 
incurred  by  one  person  (hereinafter 
termed  "independent  contractor")  imder 
a  reimbursement  or  other  expense  al¬ 
lowance  arrangement  with  another  per¬ 
son  other  than  an  employer  (herein¬ 
after  termed  "client  or  customer*’),  the 
limitations  on  deductions  provided  for 
in  paragraphs  (a)  through  (e)  of  this 
section  shall  not  apply — 

(f)  Independent  contractors.  To  the 
independent  contractor  to  the  extent  he 
accounts  to  his  client  or  customer  with¬ 
in  the  meaning  of  section  274(d)  and  the 
regulations  thereunder.  See  {  1.274-6. 

(2)  CUents  or  customers.  To  the 
client  or  customer  if  the  expenditure 
is  disallowed  to  the  independent  con¬ 
tractor  undo:  paragraphs  (a)  through 
(e)  of  this  section. 


(V)  Recreational  expenses  far  em¬ 
ployees  generally.  Any  expoiditure  by 
a  taxpayer  for  a  recye^oal,  social,  or 
similar  activtty  (or  for  use  of  a  facility 
in  connection  therewith) ,  primarily  for 
the  benefit  ot  his  emitoyees  generally, 
is  not  subject  to  the  limitations  on  allow¬ 
ability  of  deductions  provided  for  in 
paragraphs  (a)  through  (e)  of  this  sec¬ 
tion.  This  exception  applies  only  to  ex¬ 
penditures  made  primarily  for  the  bene¬ 
fit  ot  employees  of  the  taxpay^  other 
than  employees  who  are  oflBcers,  share - 
holder^  or  other  owners  who  own  a  10 
percent  or  greater  interest  in  the  busi¬ 
ness,  or  other  highly  compensated  em¬ 
ployees.  For  purposes  of  the  preceding 
sentence,  an  employee  shall  be  treated 
as  owning  any  interest  owned  by  a  mem¬ 
ber  of  his  family  (within  the  meaning 
of  sectiim  267(c)(4)  and  the  regula¬ 
tions  thereunder).  Ordinarily,  this  ex¬ 
ception  applies  to  usual  employee  benefit 
programs  such  as  expenses  of  a  taxpayer 
(a)  in  holding  Chririmas  parties,  annual 
Iricnics,  or  summer  outings,  for  his  em¬ 
ployees  generally,  or  (b)  ctf  maintaining 
a  swimming  pool,  baseball  diamond, 
bowling  alley,  or  golf  course  available  to 
his  employees  generally.  Any  exp^di- 
tures  for  an  activity  which  is  incurred 
under  circumstances  which  discriminate 
in  favor  of  employees  who  are  oflBcers, 
shareholders  or  other  owners,  or  highly 
C(»q;>ensated  employees  shall  not  be  con¬ 
sidered  incurred  iHlmarily  for  the  benefit 
of  ^ifioyees  generally.  On  the  other 
hand,  an  expaiditure  for  an  activi^ 
will  not  be  considered  outside  of  this 
exception  merely  because,  due  to  the 
large  number  of  employees  involved,  the 
activity  is  intended, to  benefit  only  a 
limited  number  of  such  employees  at 
one  time,  provided  the  activity  does  not 
discriminate  in  favor  of  officers,  share¬ 
holders.  other  owners,  or  highly  com¬ 
pensated  employees.. 

(Vi)  Employee,  stockholder,  etc..  Imst- 
ness  meetings.  Any  expenditure  by  a 
taxpayer  for  entertainment  which  is  di¬ 
rectly  related  to  bona  fide  business  meet¬ 
ings  of  the  taxpayer’s  employees,  stock¬ 
holders.  ag^ts,  or  directors  held  prin¬ 
cipally  for  disciission  of  trade  or  business 
is  not  subject  to  the  limitations  on 
allowability  of  deductions  provided  for  in 
paragraphs  (a)  through  (e)  of  this  sec¬ 
tion.  For  purposes  of  this  exception,  a 
member  of  a  partnership  is  to  be  consid¬ 
ered  a  taxpayer.  For  example,  an  ex¬ 
penditure  by  a  taxpayer  to  furnish  re¬ 
freshments  to.  his  employees  at  a  bona 
fide  meeting,  sponsored  by  the  taxpayer 
for  the  principal  purpose  of  instructing 
them  with  respect  to  a  new  procedure 
for  conducting  his  business,  would  be 
within  the  provisions  this  exception.  A 
similar  expenditure  incurred  at  a  bona 
fide  meeti^  ot  stockholders  of  the  tax-' 
payer  for  the  election  of  directors  and 
.  discussion  of  corporate  affairs  would  also 
be  within  the  provisions  of  this  excep¬ 
tion.  While  this  exception  will  apply  to 
bona  fide  business  meetings  even  though 
some  social  activities  are  provided,  it 
will  not  apply  to  meetings  which  are 
IMrimarily  for  social  or  nonbusiness  pur¬ 
poses  rather  than  for  the  transaction 
of  the  taxpayer’s  business.  A  meeting 
under  circumstances  Where  there  was 
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little  or  no  possibility  of  engaging  in  the 
active  conduct  of  trade  or  business  (as 
described  in  paittgraph  (c)(7)  of  this 
section)  generally  will  not  be  considered 
a  business  meeting  for  purposes  of  this 
subdivision.  This  exception  will  not 
apply  to  a  meeting  or  convention  of  em¬ 
ployees  or  agents,  or  similar  meeting  for 
directors,  partners  or  others  for  the 
principal  piupose  of  rewarding  them  for 
their  services  to  the  taxpayer. 

(vii)  Meetings  of  business  leagues, 
etc.  Any  expenditure  for  entertainment 
directly  related  and  necessary  to  at¬ 
tendance  at  bona  fide  business  meetings 
or  conventions  of  organizations  exempt 
from  taxation  under  section  501(c)  (6) 
of  the  Code,  such  as  business  leagues, 
chambers  of  commerce,  real  estate 
boards,  boards  of  trade,  and  certain  pro¬ 
fessional  associations,  it  is  not  subject 
to  the  limitations  on  allowability  of«de- 
ductions  prov\fled  in  paragraphs  (a) 
through  (e)  of  this  section. 

(viii)  Items  available  to  the  public. 
Any  expenditure  by  a  taxpayer  for  en¬ 
tertainment  (or  for  a  facility  in  con¬ 
nection  therewith)  to  the  extent  the  en¬ 
tertainment  is  made  available  to  the 
general  public  is  not  subject  to  the  limi¬ 
tations  on  allowability  of  deductions 
provided  for  in  paragraphs  (a)  through 
<e)  of  this  section.  Expenditures  for 
entertainment  of  the  general  public  by 
mesms  of  television,  radio,  newspapers 
and  the  like,  will  come  within  this  ex¬ 
ception,  as  will  expenditures  for  distrib¬ 
uting  samples  to  the  general  public. 
Similarly,  expenditures  for  maintaining 
private  parks,  golf  courses  and  similar 
facilities,  to  the  extent  that  they  are 
available  for  public  use,  will  come  within 
this  exception.  For  example,  if  a  cor¬ 
poration  maintains  a  swimming  pool 
which  it  makes  available  for  a  period 
of  time  each  week  to  children  participat¬ 
ing  in  a  local  public  recreational  pro¬ 
gram,  the  po^on  of  the  expense  relat¬ 
ing  to  such  public  use  of  the  pool  will 
come  within  this  exception. 

(ix)  Entertainment  sold  to  customers. 
Any  expenditure  by  a  taxpayer  for  enter¬ 
tainment  (or  for  use  of  a  facility  in  con¬ 
nection  therewith)  to  the  extent  the 
entertainment  is  sold  to  customers  in  a 
bona  fide  transaction  for  an  adequate 
and  full  consideration  in  money  or 
money’s  worth  is  not  subject  to  the  limi¬ 
tation  on  allowability  of  deductions  pro¬ 
vided  for  in  paragraphs  (a)  through  (e) 
of  this  section.  Thus,  the  cost  of  pro¬ 
ducing  night  club  entertainment  (such^ 
as  salaries  paid  to  employees  of  night 
clubs  and  amounts  paid  to  performers) 
for  sale  to  customers  or  the  cost  of  oper¬ 
ating  a  pleasure  cruise  ship  as  a  business 
will  come  within  this  exception. 

§  1.274—3  Disallowance  of  deduction 
for  gifts. 

(a)  In  general.  No  deduction  shall  be 
allowed  under  section  162  or  212  for  any 
expense  for  gifts  made  directly  or-  in¬ 
directly  by  a  taxpayer  to  any  individual 
to  the  extent  that  such  expense,  when 
added  to  prior  expenses  of  the  taxpayer 
for  gifts  made  to  such  individual  during 
the  taxpayer’s  taxable  year,  exceeds  $25. 

(b)  Gift  defined — (1)  In  general. 
Except  as  provided  in  subparagraph  (2) 


of  this  paragraph  the  term  Ku-b,  xux 
purposes  of  this  section,  means  any  item 
excludable  from  the  gross  income  of  the 
recipient  tmder  section  102  which  is  not 
excludable  from  his  gross  income  under 
any  other  provision  of  chapter  1  of  the 
Code.  Thus,  a  payment  by  an  employer 
to  a  deceased  employee’s  widow  is  not  a 
gift,  for  purposes  of  this  section,  to  the 
extent  the  pasunent  constitutes  an  em¬ 
ployee’s  death  benefit  excludable  by  the 
recipient  under  jsection  101(b).  Simi¬ 
larly,  a  scholarship  which  is  excludable 
from  a  recipient’s  gross  income  under 
section  117,  and  a  prize  or  award  which 
is  excludable  from  a  recipient’s  gross  in¬ 
come  under  section  74(b),  are  not  sub¬ 
ject  to  the  provisions  of  this  section. 

(2)  Items  not  treated  as  gilts.  The 
term  “gift”,  for  purposes  of  this  section, 
does  not  include  the  following : 

(i)  An  item  having  a  cost  to  the  tax¬ 
payer  not  in  excess  of  $4.00  on  which 
the  name  of  the  taxpayer  is  clearly  and 
permanently  imprinted  and  which  is  one 
of  a  number  of  identical  items  distributed 
generally  by  such  taxpayer, 

(ii)  A  sign,  display  rack,  or  other  pro¬ 
motional  material  to  be  us^  on  the  busi¬ 
ness  premises  of  the  recipient,  or 

(ill)  An  item  of  tangible  personal 
property  having  a  cost  to  the  taxpayer 
not  in  excess  of  $100  which  is  awarded 
to  an  employee  by  reason  of  length  of 
service  or  for  safety  achievement. 

The  deductibility  of  the  expense  of  any 
of  the  items  described  in  this  subpara¬ 
graph  is  not  governed  by  this  section  and 
the  taxpayer  need  not  take  such  items 
into  account  in  determining  whether  the 
$25  limitation  on  gifts  to  any  individual 
has  been  exceeded.  The  fact  that  such 
items  are  excepted  from  the  applicabil¬ 
ity  of  this  section  has  no  effect  in  deter¬ 
mining  whether  the  value  of  such  items 
is  includible  in  the  gross  income  of  the 
recipient. 

(c)  Expense  for  a  gift.  For  purposes 
of  this  section,  the  term  “expense  for 
a  gift”  means  tlie  cost  of  the  ^ft  to  the 
taxpayer,  other  than  incidental  costs 
such  as  packaging,  insurance,  and  mail¬ 
ing  or  other  delivery.  A  related  cost 
will  be  considered  “incidental’^  only  if 
it  does  not  add  substantial  value  to  the 
gift.  Although  the  cost  of  customary 
gift  wrapping  will  be  considered  an  inci¬ 
dental  cost,  the  purchase  of  an  orna¬ 
mental  bsisket  for  packaging  fruit  will 
not  be  considered  an  incidental  cost  of 
packaging  if  the  basket  has  a  value 
which  is  substantial  in  relation  to  the 
value  of  the  fruit. 

(d)  Gifts  made  indirectly  to  an  indi¬ 
vidual — (1)  Gift  to  spouse  or  member 
of  family.  If  a  taxpayer  makes  a  gift 
to  the  wife  of  a  man  who  has  a  business 
connection  with  the  taxpayer,  the  gift 
generally  will  be  considered  as  made  in¬ 
directly  to  the  husband.  However,  if  the 
wife  has  a  bona  fide  business  connection 
with  the  taxpayer  independently  of  her 
relationship  to  her  husband,  a  gift  to 
her  generedly  will  not  be  considered  as 
made  indirectly  to  her  husband  unless 
the  gift  is  intended  for  his  eventual  use 
or  benefit.  Thus,  if  a  taxpayer  makes  a 
gift  to  a  wife  who  is  engaged^with  her 
husband  in  the  active  conduct  of  a  part¬ 


nership  business,  the  gift  to  the  wife  win 
not  be  considered  an  indirect  gift  to  her 
husband  unless  it  is  Intended  for  his 
eventual  use  or  benefit.  The  same  rules 
apply  to  gifts  to  any  otber  member  of 
the  family  of  an  individual  who  has  a 
business  connection  with  the  taxpayer. 

(2)  Gift  to  corporation  or  other  busi¬ 
ness  entity.  If  a  taxpayer  makes  a  gift 
to  a  corporation  or  other  business  entity 
intended  for  the  eventual  use  or  benefit 
of<  an  individual  who  is  an  onployee, 
stockholder,  or  other  owner  ot  the  cor¬ 
poration  or  business  entity,  the  gift 
generally  will  be  considered  as  made  in¬ 
directly  to  such  individual.  Thus,  if  a 
taxpayer  provides  theator  tickets  to  a 
closely  held  corporation  for  eventual  use 
by  any  one  of  the  stockholders  of  the 
corporation,  and  if  such  tickets  are  gifts, 
the  gifts  will  be  considered  as  made  in¬ 
directly  to  the  individual  who  eventually 
uses  such  ticket.  However,  a  gift  for 
the  eventful  use  or  benefit  of  some  un¬ 
designated  member  of  a  large  group  of 
individuals  generally  will  not  be  con¬ 
sidered  as  made  indirectly  to  the  indi¬ 
vidual  who  eventually  uses,  or  benefits 
from,  such  gifts  unless,  under  the  cir- 
oiunstances  of  the  case,  it  is  reasonably 
practicable  for  the  taxpayer  to  ascertain 
the  ultimate  recipient  of  the  gift.  Thus, 
of  a  taxpayer  provides  several  baseball 
tickets  to  a  corporation  for  the  eventual 
use  by  any  one  of  a  large  number  of  em¬ 
ployees  or  customers  of  the  corporation, 
and  if  such  tickets  are  gifts,  the  gifts 
generally  will  not  be  treated  as  made  in¬ 
directly  to  the  individuals  who  use  such 
tickets. 

(e)  Special  rules — (1)  Partnership. 
In  the  case  of  a  gift  by  a  partnership, 
the  $25  annual  limitation  contained  in 
paragraph  (a)  of  this  section  shall  apply 
to  the  partnership  as  well  as  to  each 
member  of  the  partnership.  Thus,  in 
the  case  of  a  gift  made  by  a  partner  with 
respect  to  the  business  of  the  partner¬ 
ship.  the  $25  limitation  will  be  applied 
at  the  partnership  level  as  well  as  at  the 
level  of  the  individual  partner.  Conse¬ 
quently,  deductions  for  gifts  made  with 
respect  to  partnership  business  will  not 
exceed  $25  annually  for  each  recipient, 
regardless  of  the  number  of  partners. 

(2)  Husband  and  wife.  For  purposes 
of  appl3dng  the  $25  sumual  limitation 
contained  in  paragraph  (a)  of  this  sec- 
ticm,  a  husband  and  wife  shall  be  treated 
as  one  taxpayer.  Thus,  in  the  c.ase  of 
gifts  to  an  individual  by  a  husband  and 
wife,  the  spouses  will  be  treated  as  one 
donor;  and  they  are  limited  to  a  deduc¬ 
tion  of  $25  annually  for  each  recipient. 
'This  rule  applies  regardless  of  whether 
the  husband  and  wife  file  a  joint  return 
or  whether  the  husband  and  wife  make 
separate  gifts  to  an  individual  with  re¬ 
spect  to  separate  bysinesses.  Since  the 
term  “taxpayer”  in  paragraph  (a)(1)  of 
this  section  refers  only  to  the  donor  of  a 
gift,  this  special  rule  does  not  apply  to 
treat  a  husband  and  wife  as  one  indi¬ 
vidual  where  each  is  a  recipient  of  a 
gift.  See  paragnq>h  (b)  (1)  of  this 
section. 

(f)  Cross  reference.  For  rules  with 
respect  to  whether  this  section  or 
§  1.274-2  applies,  see  '  §  1.274-2(b)  (1) 
(Ui)  (5). 


3144 


PROPOSED  RULE  MAKING 


S  1^74-4  Disallowance  of  certain  travel 
expenses. 

(a)  Introductdry.  Section  274(c)  and 
this  section  impose  certain  restilcttons 
on  the  deductibility  of  travel  expenses 
incurred  in  the  case  of  an  individual 
who,  while  traveling  away  from  home 
in  the  pursuit  oi  trade  or  bushKsss  (here¬ 
inafter  tamed  “business  activity”) .  en¬ 
gages  in  substantial  personal  activity 
not  attributaUe  to  such  trade  or  business 
(hereinafter  termed  “nonbusiness  ac¬ 
tivity”).  Section  274(c)  and  this  section 
are  limited  in  their  applicatkui  to  indi¬ 
viduals  (whether  or  not  an  employee  or 
other  person  trav^ing  under  a  reim¬ 
bursement  or  other  expense  allowance 
arrangemoit)  who  engage  in  nonbusi¬ 
ness  activity  while  traveling,  and  do  not 
impose  restrictions  on  the  deductibility  of 
travel  expanses  incurred  by  an  employer 
or  client  undor  an  advance,  reimburse¬ 
ment.  or  other  arrangement  with  ttie  in¬ 
dividual  who  oigages  in  nonbusiness 
activity.  For  purposes  of  this  section, 
any  reference  to  “trade  or  business"  m: 
“business  activity”  riiall  include  any  ac¬ 
tivity  described  in  section  212.  For  rules 
governing  the  disallowance  of  travel  ex¬ 
pense  to  which  this  section  ig>plies,  see 
paragraph  (e)  of  this  aectkm. 

(b)  Limitatknu  on  application  of 
section.  The  restrictions  <m  deductibil¬ 
ity  of  trav^  expexises  contained  in  para- 
gri^h  (e)  of  this  section  are  applicaUe 
(mly  if — 

(1)  The  travd  expense  is  otherwise 
deductiUe  under  section  162  or  212  and 
the  regulations  thereunder, 

(2)  The  travel  expense  is  for  travel 
away  from  home  which  exceeds  one 
week  as  determined  under  paragraph 

(c)  of  this  section,  and 

(3)  The  time  away  from  home  at¬ 
tributable  to  nonbusiness  activity,  as  de- 
tomined  under  paragrai:h  (d)  of  this 
section,  constitutes  25  pocent  or  more  of 
the  total  time  away  from^home  on  such 
trav^. 

(c)  Travel  in  excess  of  -one  week. 
This  section  does  not  apply  to  an  ex¬ 
pense  ot  travel  unless  the  ocpense  is 
for  travel  away  from  home  which  exceeds 
one  we^  For  purposes  of  this  section, 
one  we^  means  seven  ccmsecutive  di^s. 
The  day  of  departure  shall  not  be  consid¬ 
ered.  but  the  day  of  return  shsJl  be  con¬ 
sidered,  in  determining  whether  a  tax¬ 
payer  is  away  from  home  for  more  than 
seven  consecutive  days.  Fmr  example, 
if  a  taxpayer  da>arts  on  a  trip  cm  a 
Wednesday  morning  and  returns  the  fol¬ 
lowing  Wednesday  evoiihg.  be  shall  be 
considered  as  being  away  from  hcune 
only  seven  consecutive  days.  In  such 
a  case,  this  section  would  not  apply  be- 
Qftuse  the  taxpayer  was  not  away  from 
home  for  more  than  seven  consecutive 
days.  However,  if  the  taxpayer  is  away 
from  home  for  more  than  seven  con¬ 
secutive  days,  both  the  day  of  departure 
and  the  day  of  return  shall  be  considered 
a  “business  day”  or  a  “nonbusiness  day,” 
as  the  case  may  be,  for  purposes  of  deter¬ 
mining  whether  nonbusiness  activity 
constituted  25  percent  or  more  of  travel 
time  under  paragraiA  (d)  of  this  section 
and  for  purposes  of  allocating  expenses 
under  paragraph  (e)  of  this  section. 


(d)  NoiibuHness  activity  constituting 
25.  percent  or  more  of  travel  Ume — (1)  ‘ 
lit  general.  This  aectiaa  does  not  nppT^ 
to  any  expense  of  travri  away  from  home' 
imless  the  portion  of  time  away  from 
home  attributable  to  nonbusiness  activity 
ccmstitutes  25  percent  or  more  6f  the 
total  time  away  from  home  on  such 
trund.. 

(2)  Allocation  on  per  day  basis.  The 
totid  time  traveling  away  from  home 
vdll  be  allocated  on  a  day-by-day  basis 
to  (i)  dasrs  of  business  activity  Or  (ii) 
days  of  nonbusiness  activity  (hereinafter 
termed  “business  days”  m*  “ncmbusiness 
days"  respectively)  unless  the  taxpayer 
establishes  that  a  different  method  of 
allocation  more  clearly  reflects  the 
portion  of  time  away  from  home  which 
is  .attributable" to  nonbusiness  activity. 
For  purposes  of  this  section,  a  day  shall 
be  deemed  entire  a  business  day  even 
though  spent  only  in  part  on  business 
activity  if  the  taxpayer  establishes — 

(i)  Transportation  days.  That  on 
such  tiay  the  taxpayer  Was  traveling  to 

.  or  returning  from  a  destination  to  which 
he  traveled  in  the  pursuit  oi  trade  or 
business.  However,  if  for  purposes  of 
engaging  in  mmbusiness  activity,  the 
taxpayer  does  not  travel  by  a  reasonably 
direct  route,  <mly  that  niunber  of  days 
shall  be  considered  business  da]rs  as 
would  be  required  for  the  taxpayer,  using 
the  same  mode  of  transportation,  to 
travel  to  or  retiim  from  the  same  desti- 
nati(m  by  a  reasonably  direct  route. 
Also  if,  while  en  route,  the  taxpayer  in¬ 
terrupts  the  normal  course  of  travel  by 
engaging  in  substantial  diversions  for 
nonbusiness  reasons  of  his  own  choosing, 
only  that  numbo*  oi  dajs  shall  be  con¬ 
sidered  business  days  as  equals  the  num¬ 
ber  days  required  for  the  taxpayer, 
using  the  same  mode  of  transportation, 
to  travel  to  or  return  from  the  same, 
destination  without  engaging  in  such 
diversion.  For  example,  if  a  taxpayer 
residing  in  New  York  departs  on  an 
evening  by  airplane  for  a  business  meet¬ 
ing  to  he  held  in  Chicago  the  next  morn¬ 
ing,  for  purposes  of  determining  whether 
Qonbusiness  activity  constituted  25  per¬ 
cent  or  more  of  his  travel  time,  the  entire 
day  of  his  departure  idiall  be  considered 
a  business  day.  On  the  other  hand,  if  a 
taxpayer  travels  by  automobile  fr^  New 
York  to  Chicago  to  attend  a  business 
meeting  and  while  en  route  spends  two 
days  in  Philadelphia  and  one  day  in 
Pittsburgh  on  nonbusiness  activities  of 
his  personal  ^choice,  only  that  number 
of  days  shall  be  considered  business  days 
as  would  have  been  required  for  the  tax- 
payo:  to  drive  by  a  reasonably  direct 
route  to  Chicago,  taking  into  account 
normal  periods  for  rest  and  meals. 

(ii)  Presence  required.  That  on  such 
day  his  presence  away  from  home  was 
required  at  a  particular  place  for  a 
specific  and  bona  fide  business  purpose. 
For  example,  if  a  taxpayer  is  instructed 
by  his  employer  to  att^d  a  specific  busi¬ 
ness  meeting,  the  day  of  the  meeting 
shfJl  be  considered  a  business  day  even 
thou^,  because  of  the  scheduled  length 
of  the  meeting,  the  taxpayer  spends 
more  time  during  normal  working  hours 
of  the  day  on  nonbusiness  activity  than 
on  business  activity. 


(iii)  Days  primarily  business.  That 
duri^  hours  normally  considered  to  be 
alrohiniate  for '  bpsthess  activity,  his 
pntMu^  activity  on  day  was  the 
pursuit  of  trade  or  business. 

(iv)  CircuTnstanoes  beyond  control. 
That  cm  such  day  he  was  m'ev^ted  f  rcxn 
engaging  in  the  conduct  of  trade  or  busi¬ 
ness  as  his  principal  activity  due  to  cir¬ 
cumstances  beyond  his  control. 

(V)  Weekends,  holidays,  etc.  That 
such  day  was  a  Saturday,  Sunday,  legal 
holiday,  or  other  reasonably  necessary 
stand-by  day  which  intervened  during 
the  (x>urse  of  the  taxpaya‘’8  trade  or 
business  while  avmy  from  home  which 
the  taxpayer  endeavored  to  conduct  with 
reasonable  dispatch.  For  example,  if 
a  taxpayer  travels  from  New  York  to 
Chicago  to  take  part  in  business  negotia- 
ticms  beginning  on  a  Wednesday  and 
cmicluding  on  tiie  following  Tuesday, 
tihe  intervening  Saturday  and  Sunday 
shall  be  considered  business  days 
whether  or  not  buitiness  is  conducted  on 
either  of  such  days.  Similarly,  if  in  the 
above  case  the  meetings  which  concluded 
on  Tuesday  evening  were  followed  by 
business  meetings  with  another  business 
group  in  Chicago  on  the  immediately 
succeeding  Thursday  and  Friday,  the 
intervening  Wednesday  will  be  deemed 
a  business  day.  However,  if  at  the  con¬ 
clusion  of  the  business  meeting  on  Fri¬ 
day,  the  taxpayer  stays  in  Chicago  for 
an  additional  week  for  personal  pur¬ 
poses,  the  Saturday  and  Sunday  follow¬ 
ing  the  concluskm  of  the  business  meet¬ 
ing  will  not  be  considered  business  days. 

(e)  Application  of  disallowance  rules — 
(1)  In  general.  In  the  case  of  ex¬ 
pense  for  travel  away  from  home  by  an 
individual  to  which  this  section  aimli«s, 
except  as  otherwise  provided  in  sub- 
paragraphs  (4)  or  (5)  oi  this  para- 
grai^,  no  deduction  shall  be  allowed  for 
that  amount  of  travel  expense  specified 
in  subparagraphs  (2)  or  (3)  of  this 
paragraph  (whichever  is  applicable) 
which  is  obtained  by  multiplying  the 
total  of  such  travel  expense  by  a 
fraction — 

(1)  The  numerator  of  which  is  the 
number  of  nonbusiness  days  during 
such  travel,  and 

(ii)  The  doiominator  of  which  is  the 
total  number  of  business  days  and  non¬ 
business  days  during  such  travel. 

For  determination  of  “business  days” 
and  “nonbusiness  days,”  see  paragraph 
(d)  (2)  of  this  section. 

(2)  Nonlmsiness  activity  at,  near,  or 
beyond  business  destination.  If  the 
place  at  which  the  individual  engages 
in  nonbusiness  activity  (hereinafter 
termed  “nonbusiness  destination”)  is  at, 
near,  or  beyond  the  idace-to  which  he 
travels  in  the  pursuit  of  a  trade  or  busi¬ 
ness  (hereinafter  termed  “business  des¬ 
tination”)  ,  the  amount  of  travel  expense 
referred  to  in  subparagraph  (1)  of  this 
paragraph  shall  be  the  amoimt  of  travel 
expense,  otherwise  allowable  as  a  deduc¬ 
tion  under  section  162  or  section  212, 
which  would  have  been  inctirred  in 
traveling  from  the  place  of  departure 
to  the  business  desti^tion,  and  return¬ 
ing.  Thus,  if  the  individual  travels  from 
New  York  to  London  on  business,  and 
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then, takes  a  vacation  In  Paris  b^ore 
retuniing  to  New  Yjoiir.  the  amount  ■ 
the  travel  expense  subject  to  allocation' 
is  the  expense  which  would  have  been 
incurred  in  traveling  from  New  York  to 
London  and  returning. 

(3)  Nontmsiness  activity  on  the  route 
to  or  from  business  destination.  If  the 
nonbusiness  destination  is  on  the  route 
to  or  from  the  business  destination,  the 
amount  of  the  travel  expense  referred 
to  in  subparagraph  (1)  of  this  paragraph 
shall*  be  the  amount  of  travel  expense, 
otherwise  allowable  as  a  deduction  under 
section  162  or  212,  which  would  have 
been  incurred  in  traveling  from  the  place 
of  departure  to  the  nonbusiness  destina¬ 
tion  and  returning.  Thus,  if  the  indi¬ 
vidual  travels  from  San  Francisco  to 
New  York  on  business  and  while  enroute 
he  takes  a  vacation  in  Denver,  the 
amount  of  travel  expense  subject  to  allo¬ 
cation  is  the  expense  which  would  have 
been  incurred  in  traveling  from  San 
Francisco  to  Denver  and  returning. 

(4)  Other  allocation  method.  11  a 
taxpayer  establishes  that  a  method  other 
than  allocation  on  a  day-by-day  basis 
(as  determined  under  paragraph  <d)  (2) 
of  this  section)  more  clearly  reflects  the 
portion  of  time  away  from  home  which 
is  attributable  to  nonbusiness  activity, 
the  amount  of  travel  expense  for  which 
no  deduction  shall  be  allowed  shall  be 
determined  by  such  other  method. 

(5)  Travel  expense  deemed  entirely 
allocable  to  business  activity.  .Expenses 
of  travel  shidl  be  considered  allocable  in 
full  to  business  activity,  and  no  portion 
of  such  expense  shall  be  subject  to  dis¬ 
allowance  under  this  section,  if  incurred 
under  circumstances  provided  for  in 
subdivision  (i)  or  (ii)  of  this  subpara¬ 
graph. 

(i)  Lock  of  control  over  travel.  Ex¬ 
penses  of  travel  otherwise  deductible  un¬ 
der  section  162  or  212  shall  be  considered 
fully  allocable  to  business  activity  if, 
considering  all  the  facts  and  circum¬ 
stances,  the  individual  incurring  such 
exMnses  did  not  have  substantial  con- 
trm  over  the  arranging  of  the  business 
trip.  A  person  who  is  required  to  travel 
to  a  business  destination  will  not  be  con¬ 
sidered  to  have  substantial  control  over 
the  arranging  of  the  business  trip  merely 
because  he  has  control  over  the  timing 
of  the  trip.  Any  individual  who  travels 
on  behalf  of  his  employer  imder  a  reim¬ 
bursement  or  other  expense  account  al¬ 
lowance  arrangement  shall  be  considered 
not  to  have  had  substantial  control  over 
the  arranging  of  his  business  trip,  pro¬ 
vided  the  employee  is  not — 

(a)  A  managing  executive  of  the  busi¬ 
ness  Arm  for  wlflch  he  is  traveling,  or 

(b)  Related  to  his  mployer  within  the 
meaning  of  section  267(b)  but  for  this 
purpose  the  percentage  referred  to  in 
section  267(b)  (2)  shall  be  10  percent. 

(ii)  Lack  of  major  consideration  to 
obtain  a  vacation.  Any  e:q>ense  of 
travel,  which  qualifles  for  deduction  un¬ 
der  section  162  or  212,  shall  be  con¬ 
sidered  fuUy  allocable  to  business 
activity  if  the  individual  Incurring  such 


expenses  can  establish  that,  considering 
all  the  facts  and  circumstances,  a  major 
coxisideration  in  determining  to  make  the 
trip  was  not  to  obtain  an  opportunity  to 
enjoy  a  personal  vacation  or  holiday.  If 
such  a  major  consideration  were  present, 
the  provisions  of  subparagraphs  (1) 
through  (4)  of  this  paragraph  shall 
apply.  However,  if  the  trip  were  pri¬ 
marily  personal  in  nature,  the  traveling 
expenses  to  and  from  the  destination  are 
not  deductible  even  though  the  tmcpayer 
engages  in  business  activities  while  at 
such  destination.  See  §  1.162-2(b)  (1). 

(f)  Examples.  The  application  of  this 
section  may  be  illustrated  by  the  follow¬ 
ing  examples:  < 

Example  {!).  Individual  A  flew  from  New 
York  to  Paris  where  he  conducted  business 
for  1  day.  He  spent  the  next  2  days  eight- 
seeing  In  Paris  and  then  flew  back  to  New 
York.  The  entire  trip.  Including  2  days  for 
travel  enroute.  took  5  days.  Since  the  trip 
did  not  exceed  1  week,  the  dlscdlowance  rules 
of  this  section  do  not  apply. 

Example  (2) .  Individual  B  flew  from  New 
York  to  Brussels  where  he  spent  14  days  on 
business  and  6  days  on  personal  matters  and 
then  flew  back  to  New  York.  The  entire  trip. 
Including  2  days  for  travel  enroute,  took  21 
days.  Although,  the  trip  exceeded  a  week, 
the  time  away  from  home  attributable  to 
nonbusiness  activities  (6  days  out  of  21) 
was  less  than  25  percent  of  the  total  time 
avmy  from  home  during  the  trip.  There¬ 
fore,  the  disallowance  rules  of  this  section  do 
not  apply. 

Example  (2).  C.  an  employee  of  Y  Com¬ 
pany  (who  Is  neither  a  managing  executive 
officer  nor  a  shareholder  of  Y) ,  traveled  away 
from  home  on  behalf  of  his  employer  and  was 
reimbursed  4)y  Y  for  his  traveling  expense 
to  and  from  the  business  destination.  The 
trip  took  more  than  a  week  and  C  took  ad¬ 
vantage  of  the  opportunity  to  enjoy  a  per¬ 
sonal  vacation  which  exceeded  26  percent  of 
the  total  time  on  the  trip.  Since  C,  traveling 
under  a  relmbxirsement  arrangement,  is  not 
an  executive  officer  or  shareholder  of  Y  Com¬ 
pany,  he  is  not  considered  to  have  control 
over  the  arranging  of  the  business  trip,  and 
the  travel  expenses  shall  be  considered 
fully  allocable  to  business  activity. 

Example  (4).  D,  a  managing  executive 
and  principal  shareholder  of  X  Company, 
travels  from  New  York  to  (Chicago  to  attend 
a  series  of  business  meetings.  At  the  conclu¬ 
sion  of  the  series  of  meetings,  which  last  one 
week.  D  spends  one  week  on  a  personal  vaca¬ 
tion  In  Chicago.  If  D  establishes  either  that 
he  did  not  have  substantial  control  over  the 
arranging  of  the  trip  or  that  a  major  con¬ 
sideration  In  his  determining  to  make  the 
trip  was  not  to  provide  an  opjmrtunlty  for 
taking  a  personal  vacation,  the  entire  travel 
expense  to  and  from  Chicago  shall  be  con¬ 
sidered  fully  allocable  to  business  activity. 

Example  (5).  E,  a  professional  man,  flew 
from  New  York  to  Copenhagen,  Denmark,  to 
attend  a  convention  spons(»4d  by  a  pro¬ 
fessional  society.  The  trip  lasted  three 
weeks,  of  which  two  weeks  were  spent  on 
vacation  in  Europe.  E  generally  would  be 
regarded  as  having  substantial  control  over 
arranging  this  biisiness  trip.  Unless  E  can 
establish  that  obtaining  a  vacation  was  not 
a  major  consideration  in  determining  to 
make  the  trip,  the  disallowance  rules  of  this 
section  iq>ply. 

Example  (5) .  Taxpayer  O  flew  from  New 
York  to  San  Francisco  where  he  conducted 
business  toe  2  days.  O  then  flew  to  Seattle 
for  a  9  day  vacation  after  which  he  flew 


back  to  New  Yesrk  fr«n  Seattle.  The-  en¬ 
tire  trip,  including  2  days  for  travel  ea  route, 
took  13  days.  G  would  not  have  made  the 
trip  except  toe  the  business  he  had  to  con¬ 
duct  In  San  Francisco.  The  travel  away  from 
home  exceeded  a  week  and  the  time  devoted 
to  nonbusiness  activities  was  not  less  than 
25  percent  of  the  total  time  away  from 
home.  If  O  is  imable  to  establish  either 
that  he  did  not  have  substantial  control 
over  the  arranging  of  the  business  trip  or 
that  a  major  consideration  In  his  determin¬ 
ing  to' make  the  trip  was  not  to  provide  an 
opportunity  for  taking  a  personal  vacation, 
9isths  (9  da]rs  devoted  to  nonbusiness  ac¬ 
tivities  out  of  a  total  of  13  days  away  from 
home  on  the  trip)  of  the  expenses  attrib¬ 
utable  to  transportation  and  food  to  and 
from  San  Francisco  will  be  disallowed  (un¬ 
less  Q  establishes  that  a  different  method 
of  allocation  more  clearly  reflects  the  por¬ 
tion  of  time  away  from  home  which  is  at¬ 
tributable  to  nonbusiness  activity). 

(g)  Cross  reference.  For  rules  with 
respect  to  whether  this  section  or 
$  1,274-2  ai^lies,  see  $  1,274-2  (b)(1) 

(iii),(c). 

Par.'^.  There  are  Inserted  immediately 
after  $  1.274-5  (relating  to  substanti¬ 
ation  requirements)  the  following  new 
sections: 

§  1.274r-6  Expenditures  deductible  with¬ 
out  rc^gard  to  trade  or  business  or 
other  income  producing  activity. 

The  provisions  of  $$  1.274-1  through 
1.274-5.  inclusive,  do  not  apply  to  any 
deduction  allowable  to  the  taxpayer 
without  regard  tq  its  connection  with  the 
taxpayer’s  trade  or  business  or  other 
income  producing  activity.  Examples 
of  such  items  are  interest,  taxes  such  as 
real  property  taxes,  and  casualty  losses. 
Ihus,  if  a  taxpayer  owned  a  Ashing 
camp,  he  coiQd  still  deduct  mortgage 
interest  and  real  property  taxes  in  full 
even  if  its  use  was  not  primarily  for  the 
furtherance  of  the  taxpayer’s  trade  or 
business.  In  the  case  of  a  taxpayer 
which  is  not  an  individual,  the  provisions 
of  this  section  shall  be  applied  as  if  it 
were  an  individual.  Thus,  if  a  corpo¬ 
ration  sustains  a  casualty  loss  on  an  en¬ 
tertainment  facility  used  in  its  trade  or 
business,  it  could  deduct  the  loss  even 
though  the  facility  was  not  used  pri¬ 
marily  in  furtherance,  of  the  corpo¬ 
ration’s  trade  or  business. 

§  1.274—7  Treatment  of  certain  ex¬ 
penditures  with  respect  to  enter¬ 
tainment-type  facilities. 

If  deductions  are  disallowed  under 
$  1.274-2  with  respect  to  any  portion  of 
a  facility,  such  portion  shall  be  treated 
as  an  asset  which  is  used  for  personal, 
living,  and  family  purposes  (and  not  as 
an  asset  used  in  a  trade  or  business). 
Thus,  the  basis  of  such  a  facility  will  be 
adjusted  for  piurposes  of  computing  de¬ 
preciation  deductions  and  determining 
gain  or -loss  on  the  sale  of  such  facility 
in  thq  same  manner  as  other  property 
(for  example,  a  residence)  which  is  re¬ 
garded  as  used  partly  for  business  and 
partly  for  personal  purposes. 

[FH.  Doc.  63-3466;  FUed,  liar.  29,  1963; 

6:14  pm.] 
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